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Illustration 1 

In January, 2018 Rock & Rock India Ltd. imported a consignment from U.S.A. (by sea). The value 

of consignment was Rs.7,50,000 and total duty payable was Rs.1,50,000. 

Company filed bill of entry for home consumption but before inspection and clearance for home 

consumption it found that the goods were damaged. 

On filing a representation to the Customs Department, proper officer refused the claim for 

abatement because goods were already unloaded. The proper officer is in agreement with the claim 

that the value of goods has come down to only Rs.1,50,000. Examine the issue with reference to 

the relevant statutory provisions and calculate the amount of total duty payable: 

Would your answer be different in the above case if the goods get deteriorated after unloading 

and examination but before clearance for home consumption, and value comes done to Rs.7,00,000? 

(CA Final Nov. 2018 New) (ICAI Material)  

Solution   

The abatement of duty is allowed where it is shown to the satisfaction of the Assistant/ Deputy 

Commissioner of Customs that, inter alia, any imported goods, other than warehoused goods, had 

been damaged at any time after the unloading thereof in India but before their examination, on 

account of any accident not due to any wilful act, negligence or default of the importer. 

Thus, in view of the above mentioned provisions, the stand taken by the proper officer of 

refusing the claim for abatement is not valid in law. 

The duty to be charged on the damaged goods shall be reduced in proportion to the reduction in 

the value of goods on account of damage. 

Thus, in the given case, the amount of total duty payable. 

= (Rs.1,50,000 / Rs.7,50,000) x rs.1,50,000 = Rs.30,000 

The abatement of duty is allowed where it is shown to the satisfaction of the Assistant / Deputy 

Commissioner of Customs that, inter alia, warehoused goods had been damaged at any time before 

clearance for home consumption on account of any accident not due to any willful act, negligence 

or default of the owner, his employee or agent. 

Since in this case, imported goods have deteriorated before clearance for home consumption, 

abatement of duty will not be allowed and full duty will have to be paid. 
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Illustration 2 

Peerless scraps, imported during August 2014, by sea, a consignment of metal scrap weighing 6,000 

M.T. (metric tons) from U.S.A. They filed a bill of entry for home consumption. The Assistant 

Commissioner passed an order for clearance of goods and applicable duty was paid by them. 

Pearless Scraps thereafter found, on taking delivery from the Port Trust Authorities (i.e. before 

the clearance for home consumption), that only 5,500 M.T. of scrap were available at the docks 

although they had paid duty for the entire 6,000 M.T., since there was no short – landing of cargo. 

The short – delivery of 500 M.T. was also substantiated by the Port – Trust Authorities, who gave 

a “weighment certificate” to Peerless Scraps. 

On filing a representation to the Customs Department, Peerless Scraps has been directed in 

writing to justify as to which provision of the Customs Act, 1962 governs their claim for remission 

of duty on the 500 M.T. not delivered by the Port – Trust. 

You are approached by Peerless Scraps as “Councel” for an opinion / advice. Examine the issue and 

tender your opinion as per law, giving reasons.  

Solution   

As per provisions of section 23, where it is shown to the satisfaction of Assistant or Deputy 

Commissioner that any imported goods have been lost or destroyed, otherwise than as a 

result of pilferage at any time before clearance for home consumption, the Assistant or 

Deputy Commissioner shall remit the duty on such goods. Therefore, duty shall be remitted only 

if loss has occurred before clearance for home consumption. 

In the given case, it is apparent from the facts that quantity of scrap received in India was 

6,000 metric tons and 500 metric tons thereof was lost when it was in custody of Port 

Authorities i.e. before clearance for home consumption was made. Also, the loss of 500 MT of 

scrap cannot be constructed to be pilferage, as loss of such huge quantity cannot be treated as 

“Petty Theft” 

Hence, Peerless Scraps may take shelter under section 23 justifying his claim for remission of 

duty. 

 

Illustration 3 

What will be the impact on the customs duty if the goods are: 

1. Damaged inside the warehouse before clearance for home consumption 

2. Deteriorated inside the warehouse before clearance for home consumption 

3. Destroyed in the warehouse before clearance for home consumption. 

4. Destroyed on the wharf, before clearance for home consumption 

5. Destroyed after clearance from warehouse 
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Solution   

1. When the goods are damaged inside the warehouse abatement in customs duty, on resultant 

loss in value, has been provided through section 22. 

Section 22 contemplates that for claiming abatement of duty, the damage (not 

deterioration) should occur at any time before clearance of the imported goods for 

home consumption from the warehouse. 

However, the damage should not attributable to the importer. It should be proved to the 

satisfaction of Assistant Commissioner or Deputy Commissioner of Customs that the 

imported goods have actually suffered damages. 

The claim for abatement is not tenable unless the importer factually proves the damages. 

The following equation provides the way to calculate the duty after damage. 

Duty after damage = Duty before damage x (Value after damage / Value before damage) 

2. As discussed above, in case of warehouse goods, only damages are covered and not 

deterioration, hence abatement will not be available in this case and full duty will have 

to be paid. 

However, as per first proviso to section 68 of the Customs Act, 1962, owner of any 

warehoused  goods may, at any time before an order for clearance of goods for home 

consumption has been made in respect of such goods, relinquish his title to the goods. 

Upon such relinquishment, duty will not be payable on such goods but, interest, other 

charges and penalties would be payable. 

3. When the goods are destroyed in the warehouse before clearance for home 

consumption, customs duty will be remitted as per the provisions of section 23. 

Section 23(1) applies when the goods have been lost (otherwise than as a result of pilferage) 

or destroyed in entirely i.e. whole or part of goods is lost once for all. The goods cease to 

exist and cannot be retrieved. The loss is generally on account of natural causes such as 

fire, flood etc., and no human element is present as in section 13. 

The loss or destruction may occur at any time before clearance for home consumption. The 

loss / destruction has to be proved to the satisfaction of Assistant Commissioner or Deputy 

Commissioner. 

4. As all the conditions of section 23 are fulfilled, duty will be remitted in this case also. 

5. As per the discussion made in (iii) above it is clear that remission of duty is possible only 

when destruction occurs before clearance for home consumption. 

In case of destruction after clearance from a warehouse, no remission of duty is 

possible. 
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Illustration 4 

Kankan Corp had imported a machine from USA for Rs.365 lakh on payment of appropriate customs 

duty in February. However, in July, the machine had to be sent back to the supplier for repair (not 

amounting to manufacture) from the factory of Kankan Corp. This machine was repaired and 

thereafter, re – imported Kankan Corp in November next year. The supplier has agreed to provide 

discount of 40% of the fair cost of repairs, resulting in Kankan Corp paying USD 12,000. Following 

further particular are available: 

Particulars Date Rate of duty Inter Bank Exchange 

rate 

Rate notified at 

CBIC 

Bill of Entry 21st February 12% 61.40% 62 

Aircraft arrival 26th February 15% 62.50% 63.25 

Integrated tax is leviable @ 12% 

 Outwards (Amt. in Rs.) Particulars (Amt. in Rs.) 

Insurance  23,000 27,000 

Air Freight 93,500 1,06,500 

Determine total duty payable with appropriate notes for your computation assuming that 

Kankan Corp is not an EOU. (CA Final RTP May 2020) 

Solution   

Notification no. 45 / 2017 Cus. Dated 30.6.2017 stipulates that in case of re – importation of 

goods exported for repairs, duty is payable on fair cost of repairs carried out, insurance and 

freight charges – both ways, subject to fulfilment of following conditions: 

a. The time limit for re – importation is 3 years. 

b. The exported goods and the  re – imported goods must be the same 

c. The ownership of the goods should not have changed. 

Since all the specified conditions are fulfilled in the given case, total duty payable will be 

computed as under: 

Computation of total duty payable by Kankan Corp. 

Particulars Amt. 

Fair cost of repairs (in dollars) = $ 12,000 / 40% $ 53,000 

 Rs. 

Fair cost of repairs (in rupees) = $ 30,000 x Rs.62 (Note 1) 18,60,000.00 

Add: Inward and outward insurance (Rs.23,000 + Rs.27,000) 50,000.00 

Add: Inward and outward air freight (Rs.93,500 + Rs.1,06,500) 2,00,000.00 

Assessable value 21,10,000 

Add: Basic customs duty (BCD) @ 15% (Note 2) 3,16,500.00 

Add: Social welfare surcharge @ 10% of BCD 31,650.00 

Value for computing IGST 24,58,150.00 

IGST @ 12% 2,94,978.00 

Total duty and tax payable = Rs.3,16,500 + Rs.31,650 + Rs.2,94,978) 6,43,128 
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Notes: 

1. Rate of exchange notified by the CBIC on date of presentation of bill of entry would be the 

applicable rate in terms of third proviso to section 14(1) of the Customs Act, 1962. 

2. Rate of duty is the rate in force on date of presentation of bill of entry or arrival of 

aircraft, whichever is later in terms of proviso to section 15(1) of the Customs Act, 1962. 

 

Illustration 5 

Mr. X imported a machine from Japan in June, 2018 for Rs.50 lakh. However, the machine was 

exported back in December, 2018 for repairs. The supplier has agreed to carry out the repairs as 

the machine was still in warranty period, which would normally take 6 months. The fair cost of the 

repairs will cost Rs.10 lakh. In the meantime, Mr. X has requested the supplier to provide him 

another machine so that he can carry out his operations without hindrance. Acceding to the 

request, the supplier has provided him with another machine which was imported during February, 

2019. The value of the new machine is Rs.55 lakh. Freight charges incurred were Rs.2 lakh. You are 

required to compute the assessable value and total duty payable for the above transaction of 

replacement. Customs duty is 10% and IGST is 12%. Social welfare Surcharge to be taken at 10% 

(CA Final Nov. 2019 exam) 

Solution   

Computation of assessable value and total duty payable 

Particulars Amt. (Rs.) 

Value of new machine (FOB) 55,00,000 

Add: Freight charges 2,00,000 

Insurance charges @ 1.125% of FOB (Rs.55,00,000 x 1.125%) (Insurance 

charges have been included @ 1.125% of FOB value since actual charges are 

not ascertainable) 

61,875 

Assessable value 57,61,875 

Add: Basic customs duty @ 10% of Rs.57,61,875 (rounded off) (A) 5,76,188 

Social welfare surcharge @ 10% of Rs.5,76,188 (rounded off) (B) 57,619 

Total 63,95,682 

Add: Integrated tax @ 12% of Rs.63,95,682 (rounded off) (C) 7,67,482 

Total duty payable ((A) + (B) + (C)) 14,01,289 

Notes: 

Special provisions relating to payment of concessional duty in case of re – importation of goods 

exported for repairs are not applicable in the given case as the goods exported for repairs and 

the re – imported goods are not the same. Therefore, full customs duty will be payable on the 

machine received as replacement. 
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Illustration 6 

What are the provisions relating to effective date of notification issued under section 25 of the 

Customs Act, 1962? (ICAI) 

Solution   

Date of effect of every notification issued will be the date of its issue by the Central 

Government for publication in the Official Gazette, unless provided otherwise in the notification. 

Issue means signed by competent authority and sent for publication to Government press. 

The provision is made as there may be delay of one or two days in publishing in Gazette e.g. if the 

notification is issued on 2nd November and published in Official Gazette on 4th November, the 

notification will be effective from 2nd November. 

The above rules do not apply to exemptions granted through special orders. Special orders are 

issued separately for each case and communicated to the beneficiary directly by the 

Government. 

 

Illustration 7 

M/s. XYZ, a 100% export oriented undertaking (100% E.O.U. in short) imported DG sets and 

furnace oil duty free for setting up captive power plant for its power requirements for export 

production. This benefit was available vide an exemptions notification. They used the power so 

generated for export production but sold surplus power in domestic tariff area. 

Customs Department has demanded duty on DG sets and furnance oil as surplus power has been 

sold in domestic tariff area. The notification does not specifically restrict the use of imported 

goods for manufacture of export goods. Do you think the demand of the Customs Department is 

valid in law. (ICAI) 

Solution   

The facts of the case are similar to the case of Commissioner v. Hanil Era Textile Ltd. 2005 

(180) ELT 2005 (180) ELT A044 (SC) wherein the Supreme court agreed to the view taken by 

the Tribunal that in the absence of a restrictive clause in the notifications that imported goods 

are to be solely or exclusively used for manufacture of goods for export, there is no violation of 

any condition of notification, if surplus power generated due to unforeseen exigencies is sold in 

domestic tariff area. 

Therefore, no duty can be demanded from M/s XYZ for selling the surplus power in domestic 

tariff area for the following reasons: 

1. They have used the DG sets and furnace oil imported duty free for generation of power, and 

2. Such power generated has been used for manufacturing goods for export, and  

3. Only the surplus power has been sold, as power cannot be stored. 

Particulars Amt. (Rs.) 

Value of new machine (FOB) 55,00,000 

Add: Freight charges 2,00,000 

 


